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Dual Approaches to the Determination of Theft: An Analysis
on the Rationality of Applying the Open Theft Doctrine
based on the Attribute of Secrecy

Yang Moyuan Chen Zhixin
Shanghai University of Political Science and Law, Shanghai

Abstract: With China’s socioeconomic development, criminal cases involving property infringement crimes have been
on the rise, among which theft occupies a prominent position. As theft behaviors become increasingly diversified,
fierce academic disputes persist over whether “secret appropriation’should remain an essential constitutive element of
theft. Based on social practice, some scholars have proposed the open theft doctrine to challenge the traditional secret
appropriation theory. The traditional theory takes secrecy as the core criterion for identifying theft and justifies itself
through an analysis of its basic characteristics, yet it suffers from inherent limitations in evaluating new-type theft
behaviors, distinguishing similar crimes, and realizing subjective and objective imputation. In contrast, the open theft
doctrine innovatively adopts “openness and peacefulness’as new judging elements for theft, offering a new solution
to the practical application dilemmas of traditional theories. Integrating the advantages of both theories, this paper
constructs a dual path for theft identification. It advocates taking the secret appropriation theory as the foundation
while accommodating the open theft doctrine. Taking whether the property-grabbing conduct involves violence as the
judging standard, this paper defines secrecy and openness as behavioral modifications of peaceful appropriation, thereby
establishing a rational evaluation criterion for theft adjudication.

Key words: Theft; Secrecy; Open theft; Judicial practice
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