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Study on the Controversial Issues of Payment and Settlement-

based Illegal Business Offenses
— Taking the Case of Fourth-Party Payment as an Example

Liao Yixuan
School of Criminal Justice, Zhongnan University of Economics and Law, Wuhan

Abstract: In fourth-party payment cases, judicial practice has not formed a unified standard for determining
whether they constitute the crime of illegal business operation. It is necessary to accurately understand the two
constituent elements of “violation of State regulations” and “payment and settlement business”. According to the
relatively narrow interpretation, the effect level of the pre-existing law for the crime of illegal business operation
involving “illegally engaging in capital payment and settlement business” is laws and administrative regulations.
The essence of “violating state regulations” lies in violating the licensing provisions related to payment business.
Among the four types of fourth-party payment platforms, the “two-clearing” mode is not simply compatible with
different payment methods. Instead, it comes into contact with merchants’ funds, first aggregates the merchants’
funds, then settles the funds to the merchants, and actually engages in payment and settlement business without
being able to obtain the Payment Business License. Among them, if the non-differentiated service-oriented and
active operation-oriented “two-clearing” modes meet the element of “serious of circumstances”, they should
constitute the crime of illegal business operation.
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