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Rules on the Duty of Care for Providers of Algorithmic
Recommendation Services

Zheng Wenjia
Wuhan Institute of Technology, Wuhan

Abstract: While algorithmic recommendation technology improves the efficiency of information distribution, it
also gives rise to complex disputes regarding the identification of copyright infringement liability. This paper focuses
on the duty of care rules for providers of algorithmic recommendation services. By analyzing the conflicts between
technical logic and legal rules, it proposes a hierarchical path for liability determination. The core of current disputes
lies in whether algorithmic recommendations constitute “active recommendation behavior” in the legal sense, and
whether technological empowerment will inevitably increase the platform’s duty of care. Judicial practice shows
that the traditional “notice-and-takedown” rule and “red flag standard” are facing challenges: the personalized and
dynamic characteristics of algorithmic recommendations make the spread of infringing content more concealed and
widespread. Moreover, platforms deeply intervene in the content distribution chain through traffic tilting and precise
pushing, and profit from it, which has essentially exceeded the applicable boundaries of the principle of technological
neutrality. This paper puts forward the rule of law principle of “matching liability with capability” and constructs a
two-tier framework consisting of basic obligations and enhanced obligations. Basic obligations require platforms to
fulfill the responsibility of promptly removing “obviously infringing” content. However, the “red flag standard” needs
to incorporate the dimension of “algorithmic salience” — when infringing content is distributed on a large scale and
precisely through algorithms, and the platform directly benefits from it, the platform can be presumed to have “should
have known” about the infringement. Enhanced obligations, on the other hand, target high-risk scenarios such as the
protection period of popular works and repeated infringements, requiring platforms to assume proactive prevention and
control responsibilities, including manual review and algorithm adjustment. The hierarchical division of liability needs
to dynamically adapt to the platform scale, work type, and recommendation intensity. Large-scale platforms, film and
television content, and strong intervention-based recommendation models are required to fulfill higher obligations.
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