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The Institutional Roots of Award Uncertainty in ISDS Tax
Arbitration and China’s Response

Gao Huiping
East China University of Political Science and Law, Shanghai

Abstract: The global campaign against base erosion and profit shifting (BEPS) is gaining momentum. Against this
backdrop, tensions between cross-border investment activities and the tax sovereignty of host states have become
increasingly pronounced. While the investor-state dispute settlement (ISDS) mechanism is frequently invoked to resolve
tax-related investment disputes, the resulting awards exhibit considerable unpredictability. This phenomenon has
attracted significant attention in the field of international investment law, and finding ways to strengthen investment
protection without undermining state tax sovereignty has emerged as a pressing challenge.This article examines three
landmark cases—the Yukos case, the Occidental case, and the Lone Pine case—which are widely regarded as exemplars
in the realm of tax investment disputes. A thorough analysis of these cases reveals that the unpredictability of arbitral
outcomes does not stem from the complexity of individual factual scenarios or from occasional exercises of tribunal
discretion. Rather, it is rooted in a fundamental structural tension between the commercial arbitration framework of
ISDS and state tax sovereignty.More specifically, this institutional deficiency originates from three interconnected factors.
First, tax exception clauses are often drafted with ambiguous language. Second, arbitrators frequently lack specialized
expertise in tax matters. Third, no coherent system of precedent has yet developed within ISDS. These elements interact
to produce inconsistent arbitration results.Therefore, current reform proposals seek to address these concerns. The
United Nations Commission on International Trade Law (UNCITRAL) has proposed a multilateral reform framework,
while new-generation free trade agreements such as the Comprehensive and Progressive Agreement for Trans-
Pacific Partnership (CPTPP) and the United States-Mexico-Canada Agreement (USMCA) have introduced “filtering
mechanisms” Although these measures have mitigated some surface-level conflicts, they fail to resolve the underlying
structural tensions.It is widely acknowledged that China occupies a distinctive position in the international investment
landscape as both a major capital importer and exporter. Given this dual role, it is essential for China to adopt proactive
strategies that balance the protection of investor rights with the preservation of national tax sovereignty.

Key words: Investor-State Dispute Settlement (ISDS); Tax arbitration; Unpredictability of ISDS; Tax sovereignty;

Structural conflict
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