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Microcosmic Process of Situation and Judicial Application

Wen Jiazhu

School of Law, Nanjing Audit University, Nanjing

Abstract: Modern judicial evidence system pursues rationalism, and tends to those objective and specific

evidence that can be translated into words, such as material evidence, documentary evidence and oral testimony.

The formal logicalization of the confirmation of the fact of a case has nullified the function of information

transmission pointed to by the system, and excluded non-verbal knowledge or tacit knowledge from the litigation

process, which violates the cognitive law of justice. Both the “five listening” system in ancient China and the trial

of jurors in foreign countries reflect the recognition and application of the non-verbal information of situation in

judicial trial system. However, in the current criminal justice in Our country, there is no clear legal provisions on

the use of circumstances, but practical use and play a unique supporting role in practice. This disunion of reality

is not only contrary to China’s history but also different from foreign advanced systems. Therefore, it is necessary

to make a theoretical analysis and positioning of circumstances in the field of evidence law, on this basis, to

reconstruct an overall cognitive model of case facts, including consciousness cognition, which integrates mental

activities, verbal activities and physical activities, and give play to the weighted role of circumstance evidence in

promoting the discovery of the truth of the case.

Key words: Tacit knowledge; Five listening system; Circumstantial evidence; Evidence qualification; Supporting

evidence
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